STOWAWAY ASYLUM — SEEEERS AND THE FRINCIPLE OF
NON- REFOULEMENT

32, The problem posed by stowaway asylum-seckers has been a recurring
protection concern for the international communily over the last decade in
particular in the South-Easl Asian region. As with other asylum-seckers, the
immediate task with respect to stowaway asylum-seckers consists in providing
initial protection through their admission into the territory of a State where
their refuges status can be determined.

33. Obtaining agreement by Siates as to where a stowaway asylum-seeker
should disembark is, however, no simple task. A typical stowaway incident
involving asylum-seckers will concern several States, including the State of
embarkation, the flag State of the ship mvolved, the first and subsequent
port States visited by the ship following discovery of the stowaway and any
State where the individusl may have significant contacts, Some States hold
that flag States have the ultimate duty to accept responsibility for stowaway
asylum-seckers; others contend that this duty lics with the State where the
first port of call is situated; yet other States favour ad hoc solutions depending
upon the particular circomstances of each incident. As a result of disagreement
hetween States over which of them is responsible for admitting the stowaway
asylum-seekers, so-called orbit situations are created. In several such siluations,
stowaway asvlum-seekers have been comfined for many wecks and even
months on board ships travelling from one pord o another.

3. International maritime law provides no definite principles governing
the protection of stowaway asylum-seekers. OF relevance Is the International
Convention Relating to Stowaways which was adopted by the Diplomatic
Conference of Maritime Law af its scssion im 1957,

35. Although not yet a source of legal obligation, the Convention is
impartant nevertheless, as cvidence of a measure of States’ agreement on
relevant principles. It only offers a detailed framework for allocating the
responsibility for stowaways among States and recognizes expressly the special
dangers faced by stowaways Meeing persecution,

36. The Convention cxpresses special concern for stowaways who are
asylum-seekers, Paragraph 2 of Article § requires the ship's Master and
authorities at the port of embarkation to take into sccount the reasons
which may be put forward by the stowaway for not being disembarked al,
or returned to, those ports or States mentioned in this Convention®. Paragraph
3 of the same Article further provides that,"The provisions of this Convention

shall not in any way affect the power or obligation of a contracting State
to grant political asylom”,

37. Read together, these provisions acknowledge the particular situation
of stowaways who arc also asylum-seekers and they onderline that, in relation
to these persons, States have broader obligations including non-refailement
under general international law,
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BANGEOK PRINCIPLES AND PRINCIPLE OF NON-REFOULEMENT

41. The Bangkok Principles in ils Article 111, paragraph 3, provides
that :
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42, The difference between the provision of the Blan_gk i
and the 1951 Geneva Convention is that the Bangkok Principles reiterales
the phrase "well-founded fear of persecution’ in & situation like refnl{!:mel;‘m
But on the other hand the Geneva Convention 1931 does nol pr;m;pdn £
scope for a refugee o substantiate its objective-cum-subjective “well- ounded
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I deportation under Arfieke 1%, 1 difforent standerd hos 1o be gvolved 1o

determine his stsie of e or lrecdom on seomn of his mmce, relighon,
nationality, memborahip of 3 particelar social group or political opinion.

#4. This dusl standasd of treatment has also been reflecied in the US
Immigration and MNationahiy Ac, 1952, Thi (fusdamenial differcoce was

raised at the Supreme Conrt of the United States i the INS V. Cardoze-Fonseca
CHSE.

101{a) (42) (A) of the Act, in wmable or wrwilfng to refurm 1o kis own
of :

46. In the INS V. Cordoza Fonyecg deportation hearing the Immigration
Judge applicd 5. 243(h) ‘more likcly than mot® proofl sandard to ber
asylum claim, bolding tha! she had nol cstabiished *a clear probability
of persecution” amd therefore was not entitled o reliefl The
Immigration Appeals (BIA) affirmed, but the Court of Appeals
Nimnth Circmit reversed (he decision. The Court of Appeals staled
208(a)'s “well-founded fear™ standard s more geocioss than the S
standard m thet # only requircs asylum appbcants to show either
persecution or “good reason” o (car futwre perscoution.

47. The Sepreme Courl of iho United Stuies held in this case
there are two sets of standards for determinntion. The S 240(h) *
siandard of proof dots not avium applications
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standards under S. 208{a) and 5. 243(h) should dilfer. 5. 243(h)'s
be thresicacd” stomdard has no subgedive componeni,
ohjective evidence that it is more hkely than not that the alen
subject (0 pensecution upon deportation. In contrast 5. NR(a)'s reference
to "lcar” makes the asylum cligibilily determinstion turm to some extent
the aben's subjective mental stute, snd the fact thai the fear musi

“well-founded” does mol translorm the standard into a2 “more Gikely than not*
ong. Morcover, the different emphatis of the two wandards is highlighted
by the fact that, aibough Congress simulimncously dralicd S. 208(a)'s
standard and amended 5. 24%h), it left 5 243(h)s old standerd intact
Thus the legislative history demonstrates the congressional intent 10 prowide
different standards 10 he applicd wader 5. 208(a) and 5. 24%(h) respectively,

88 Here it may be added that duc to the drafling dilference in Article
1A(2) and Asticle M) of the 1951 Geneva Convention dual standard of
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rofiugees. This poses for them o major socinl and economic burden in the
cigg résgtilement of an alicn population. The sudden mflux of refugees may
indeed result in destabilization of the economy of the State of asylum. Often
the socic-cconomic sibuation of the State of asylum is not much better than

that of the Siate of origin of refugees. The mdidduals who scek asylum
ton, face many problems and hardships afier entéring a foreign and sometimes
hostile territory, Due to differences of language, culture, religion, climate
and habits, the refugess may be faced with unending difficulties in the State
of asylum or in the Stale ol reseitlement.

THE CONCEPT OF SAFETY ZONES

5 The theme of the proposal on Safety Zonc was that the State of
origin, particularly where refugee siluations are & constant and recurrent
phenomenon due to foreign aggression, civil war or a situation akin to civil
war and destabilization, might be called upon to designate a specific geographi-
cal arcd as a ‘safety zone’ of a temporary nature, so as to help in an
orderly mivement of pérsons intending (o leave.

6. The concept of safety zone essentially has the following fundamental
ingredients © it has to be with the comsent of the Stale of origin and it
should be of a temporary nature.

7. The main purpose behind the establishment of such zome is to have
an orderly movement of persons intending to leave. It may even help to
reduce the ouvtflow because it is quite conceivable that the situation crealing
the flow would change in the meantime, and thus eliminate the cause of
mass exodus. Moreover, the orderly movement would not only ensure that
the refogees find & place for a safe refoge but it would also enable the
neighbouring States as well as countries willing to grant them permanent

nsylum, to plan and process their reception in regulated stages and in a
munner conducive to their well being.

8 It would, however, be difficult in the present state of nfernational
law to contemplate the création of a ‘safety zone' undeér the control or
cven supervision of an outside authority. The idea of creation of a safety
sone, however, needs to be looked al as another possible avenue (o tackle
lhe issue. While there are weighty considerations to support the concept,
norms have (o be developed through internations' efforis whereby the es-
tablishment of safety zomes should be acceplted as much as a part of
humanitarian principles as the rights and duties of the State of asylom are
currently accepted. If the international community has been prepared to
accept the rights and dutics of a State of asylum, there should be no reason
why the State of origin should not accept the establishment of a properly

repulated safety zone on humanitarian basis. Such a zone should, however,
be consensual and mol imposed.
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— development of the Charter system. While on |
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13. However, the Mexibility of the provision and the sssumption in
practice that it does not owerride other potentially conflicting provisions

; s h;..-.ﬁlmﬁﬂl“
have resulted in the erosion of the reservation of domestic jurisdiction was. fearcd by SORE T ear, a4 indecd does the phrascology of
though its drafismen had intended its reinforcement. United 2(7), that the word ‘intervention’ ns u-_ud in the
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L e 1 held thut the rule of international law (provides) that a
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: i fon of a State if
;mn-prﬂulmn of the paragraph have very often been logalistic in content. matter nnll:ﬂn::':ﬁ:l“ bu:“im“hd::lfrﬂh?mmulﬂnﬂ N,
n practice, however, the United Nations particularly on the basis its subst Fl”ll sense it could be argued
of Chapters IX and X1 of the Charter and the provisions on human rights including international agreements. In
in Articles 55 and 56, have taken sction on a wide range of topics dealing that this is the anly valid test
with the rclations of governments with their own |:I:|ﬂ1:|-|l'.1 Though the Thus it could be concluded that there is no justification on the part
question of competence when raised before the organs of the United Nations “ﬂ' Sate of origin to invoke Article 2(7) particularly where there 16 a
has not as a rule been explicitly decided, the organs concerned have taken dl iation of human rights since such a situation may pose a threal to
decisions which have clearly implied determinations of the preliminary question. inlernational peace amd security,

The usual practice, however, has been to circumvent the issue rather than the UNHCR, an organ of the United
face @t directly. Resolutions on breaches of human rights, the right of 18, It might be argued that the relugee situntion arises. Perhaps
sell-determination, apertheid and colonialism, and non-sell-governing territories N:Hm,bmmﬂumlrhmhmdwmvrr';n rfnmﬂuw sage of refugses
have been adopted regularly. the UNHCR should gel involved even al the p il

15, Brownlie s wvery specific with respect to parsgraph 7 that “the

domestic jurisdiction reservation does not apply if the United Nations agency THE CONCEPT OF SAFETY ZONE VIS-A-VI§ THE RIGHT TO FREEDOM
is of the opinion that a breach of a specific chsll obligation relating to OF MOVEMENT AND RIGHT TO SEEK ASYLUM
B gty Sa-Thb Chilis Jeiall i onliltint, 19, The concept of safety zone as such could be detrimental to fundamental

16. Article 2(7) has also been invoked during the considerstion by such as the right 10 scek and enjoy in other countrics asylum
organs of the United Nations on questions of human rights, In the case of m persccution, the right to leave and return 1o one's country or the right

South Africa the General Assembly appears 10 conclude that a matler ﬁ’ﬂfﬂ of movement as enshrined in the Universal Declaration of Human
relating to the treatment of nationals was nol essentially within the ~'.i||:ll':l|:l-|]-ri'I Rights.

jurisdiction of a State if it impairs ffendly relations between States and | . TR -
there is a guestion of the violation of international obligations.* 20, Article 13 of the Universal Declaration of Human Righ
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the circumstances could be problematic. The rationale behind the ereation
of a safety zone need not be scen as the restriction of the of freedom
of movement of an individual, but rather 10 reguiste such 50 A
to

(1) Eweryone has the right te seek and enjoy in ather countries asylum
from perseculion.

(2) This right may not be invoked in the case of prosecution gemuinely
arlsing from non-political crimes or from acts contrary to the
purposes and principles of the United Nations,

24, Purther, the United Nations Declaration on Territorial Asylam of
14 December 1967 provides |
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Article 11
Asylum 1o a Refugee

{1} A Siate has the sovercign right lo grant of refuse asylum in ils

territory to & refugee.
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27. The purpose of a safely zonc is o provide interim relief and the
individuals residing within the safety zome always have the right 1o seek
asylum in any country through orderly departure programme. They can also
gxercise the option to return (o their original habitusl place of residence
when the situation permits. Thus the comcepl of safety zone docs not
necessarily amount to the curtailment of the right of an individual to seck

end enjoy asylum.

THE STATUS OF THE SAFETY ZONE

28, The legal status of a safety zone depends directly on how it is
gstablished. What the scheme of this paper advocates s that such a zong
ghould only be esiahlished with the consent of the State of origin. Such a
safety zonc should be treated af por or akin to a demilitarized or neutral
zone, which shall be immuné from all hostilities and hostile acts, Thus such
a zong should be similar to & neotralized zone as eovisaged in Article 15
of the Geneva Convention (1949) and expanded by Article 60 of its Protocol - 1.

29, The Geneva Convention Relative to the Protection of Civilian Persons
in Time of War of August 12, 1949 provides as follows :

Article 14

In time of peace, the High Contracting Parties and, afier the
outhreak of hostilitics the Partics thereto, may. esiablish in their
own territory and, il the need arses, in occupied areas, hospitals
and safety zones and localities so organized as 1o protect from the
effects of war, wounded, sick and aged persons, children onder
fifteen, expectant mothers and mothers of children under seven.

Upon the outbreak and during the course of hostilitics the Parties
concerned may conclude agreements on mutual recognition of the
zones and localities they have created. They may for this purpose
implement the provisions of the Draft Agreement annexed to the
present Convention, with such amendments as they may consider
NCCEAEATY.

The Protecting Powers and the International Commitiee of the Red
Cross are invited to lend their good offices in order to facilitate
the institulion and recognition of these hospitals and safety zones
and localities.

Article 15

Any party to the conflict may, either directly or through a neutral
State or some humanitarian organization, propose to the adverse
party to establish in the regions where fighting is taking place,
neulralized zones intended to shelier from the effects of war ihe
following persons, without distinction :

{a) Wounded and sick combatants or non-combatants.

{b) Civilian persons who lake no part in hostilities, and who, while
they reside in the zomes, perform no work of a military
characier,

When the Partics concerned have agreed vpon the geographical
position, administration, food supply and supervision of the proposed
neutralized zone, a written agreement shall be concluded and signed
by the representatives of the Parties to the conflict, The agreement
shall fix the beginning and duration of the newtralization of the
zone.

30, The Protocol—1 additional to the Geneva Convention of 1949 provides :

Arttcle &0
Demilitarized Fones

It is prohibited for the Parties to the conflict to extend their military
operalions to 2ones on which they have conferred by agrecment
the status of demilitarized zone, if such extension is contrary to the
terms of this agreement.

The agreement shall be an express agreement which may be con-
claded verbally or in writing, cither directly or through a Protecting
Power or any impartial homanitarian organization, and may consist
of reciprocal and concordant declarations. The agreement may be
concluded in peace tme, as well as after the outbreak of hostilitics,
and should define and describe, as preciscly as possible, the fimits
of the demilitarized 2one and, if necessary, lay down the methods
of supervision.

The subject of such an agreement shall normally be any zone which
fulfils the following conditions :

{a) all combatants, as well as mobile weapons and mobile military
equipment, must have been svacoated;

(b} no hostile use shall be made of fixed military installations or
establishments:

(¢) no acts of hostility shall be committed by the suthorities or
by the population; and

(d} any activity linked (o the military effort must have ccased.

The Parlics to the conflict shall agree upon the interpretation to

be given to the condition laid down in subiparagraph (d) and upon

persons to be admitted to the demilitarized zone other than those
mentioned in P-I-I-'*I-'IP"I 4

47



